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Further evidence & public consultation deficit and devolution issues

EN010007 ExA Deadline 2 Comment

Application by Horizon Nuclear Power Limited for an Order Granting Development Consent for the Wylfa Newydd Nuclear Power Station 
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2.1	Lack of equality of arms: representation capacity and resource



2.1.1	As lay Interested Party, lack of equality of arms in resource capacity hinders proper consideration of relevant matters, to the extent warranted.



2.1.2	The Applicant took at least 66 months (commencing November 2012) to assemble the DCO documentation. According to the Applicant, the initial DCO Application documents alone amounted to 41,000 pages, 440 documents and over 400 drawings[footnoteRef:1]. These documents became available to the public only in June 2018. The general public (in Anglesey, Conwy and Gwynedd) was directly consulted on only a fraction of partially complete documents during the Pre-Application process. And, decidedly not proactively throughout the entire North Wales region (the local impacts area). More updated documents continue to arrive from the Applicant during the Examination phase. [1: 	HNP (2018) Horizon submits major plans for nuclear power station - Application for Development Consent Order submitted for Wylfa Newydd. Horizon News, 05.06.2018. Horizon Nuclear Power. Available at: https://www.horizonnuclearpower.com/news-and-events/news/news-details/506] 




2.1.3	Further, the six-month ExA timetable is inherently weighted decisively against unresourced Interested Parties. This enshrines systemic unfairness and disadvantage for the lay public.



2.1.4	Time constraints under prevailing ExA Deadlines notwithstanding, and in so far as at all practicable, the right to comment is reserved under future Deadlines on other relevant issues such as, for example, nuclear emergency preparedness, protected habitats, landscape and species, and carbon footprint life cycle analysis.





2.2	Further apparent DCO evidence deficit



2.2.1	APP-406, RR-115 and EV-010: Relevant UK Government policy on Wylfa Newydd deployability



2.2.1.1	The 2011 National Policy Statements (NPSs) EN-1 (Overarching NPS for Energy) and EN-6 (NPS for Nuclear Power Generation) evidently apply specifically to those proposed DCOs for new nuclear generating stations that are likely to be deployed (that is, start generating electricity) before the end of 2025.  According to para.3.5.10 in EN-1:



	“… the Government’s assessment of sites potentially suitable for new nuclear development (see Part 4 of EN-6) only included sites that were shown to be capable of deployment by the end of 2025; 2025 also represents a realistic timeframe for the construction of new nuclear power stations and avoids an unnecessarily long list of potential sites which may not come on stream for some years.”



2.2.1.2	The Applicant states that Wylfa Newydd (for which the Applicant seeks Grant of DCO pursuant to this Examination) is scheduled to fail the 2025 start up target year specified in the 2011 NPSs. According to the Applicant’s submission in APP-406 (page 1, and para.1.1.3, referring) the first reactor at Wylfa Newydd is expected to be deployed around 2027. On that basis, the Applicant’s dDCO for Wylfa Newydd falls prima facie outside the mandate of currently approved Government Policy on siting and need for new nuclear power stations deployable by 2025.



2.2.1.3	Nevertheless, in the Applicant’s view at para.5.5.1 in APP-406: 



	“Whilst the application does not need to be determined in accordance with the NPS pursuant to section 104(3) of the Planning Act 2008 [RD1]), the ministerial statement is clear that NPS EN-1 and EN-6 remain important and relevant matters which would carry significant weight in determining the application under section 105. Indeed, NPSs EN-1 and EN-6 continue to represent the primary policy basis for a decision made by the SoS on this application for an order for development consent for the Wylfa Newydd DCO Project.”



2.2.1.4	The Applicant submits further at para.5.5.4 in APP-406 that:



	“The Consultation on Siting [RD6] begins the process of designating a new NPS applicable to nuclear plants deployed after 2025 and capable of deployment by the end of 2035. It states that subject to the outcome of the consultation and provided sites meet the final criteria, Government proposes to carry forward the sites listed in EN-6 into the new NPS. The draft NPS, when published, would also be considered as relevant to a decision under section 105 of the Planning Act 2008 [RD1].”



2.2.1.5	It is relevant to note, as material fact, the Government’s Draft new NPS for the period 2026-2035 (superseding the 2011 EN-6) is still awaited. It follows that, with the 2011 EN-6 expiring at the end of 2025, there isn’t currently an NPS mandating a new nuclear power station (such as Wylfa Newydd under the proposed Grant of DCO) that could only be deployable from 2026 onward.



2.2.1.6	Greenpeace in RR-115 submit that consequently neither EN-1 nor EN-6 could reasonably warrant materially significant weight in the ExA’s current deliberations on the Applicant’s dDCO for the proposed Wylfa Newydd Nuclear Generating Station. Greenpeace argue cogently the inapplicability of the 2011 EN-6 to the Wylfa Newydd dDCO opens up the entire question of primary need for the proposed new nuclear generating station.



2.2.1.7	It is notable that para.2.3.2 in 2011 EN-6 applies expressly and exclusively to sites deployable before the end of 2025. Namely:



	“Having considered all of the sites nominated as well as those identified by the Alternative Sites Study (see Section 2.4 below) the Government believes that only those sites listed in Part 4 of this NPS are potentially suitable for the deployment of new nuclear power stations in England and Wales by the end of 2025. This NPS has therefore been designated for the purposes of the Planning Act 2008 in relation to applications for development consent at those sites listed in Part 4. The boundaries of each listed site are shown on a series of maps (at 1:10,000 scale) at Annex C of this NPS.”



2.2.1.8	The 2011 EN-6 contains no apparent instruction to the ExA in respect of an application for a DCO for a new nuclear generating station which could only be deployable from 2026 onward.



2.2.1.9	On the other hand, the ExA’s Note on the Preliminary Meeting held 22 October 2018 (EV-010) states the following.



	Section 2. Remarks about the Examination Process

	page 4:	“It is not within the ExA’s remit to look at or question government policy on nuclear power.”



	Section 4. Initial Assessment of Principal Issues

	page 7:	“… the list of principle issues was broadly based on the matters set out in the National Policy Statements for Energy (EN-1) and for Nuclear Power Generation (EN-6) and the ExA’s own initial assessment.”



	Evidently, on the face of it, the ExA’s remarks respectfully do not address adequately or specifically the representation made by Greenpeace in RR-115.



2.2.1.10	Under the circumstances, the ExA could reasonably be expected to,



	a.	require the applicant to assess and provide comprehensive evidence on need for the proposed NSIP nuclear generating station at Wylfa, including evidence on all reasonable alternative methods of generating electricity; and,



	b.	require the Secretary of Sate to provide all Interested Parties and the public across North Wales a clear statement, including relevant evidence and full reasons, setting out the National Policy Statement to which the Secretary of State intends to have specific regard in relation to a determination on the proposed DCO for Wylfa Newydd Nuclear Generating Station, given that the Applicant cannot deliver the proposed new nuclear power station by the end of 2025 as mandatory under the 2011 EN-6. The Secretary of State should clarify as well any conflict of interest as the DCO policy maker and as the DCO decision maker. Interested Parties and the wider public should in turn be afforded the right to make representations to the ExA on the Secretary of State’s statement, prior to the conclusion of this Examination.





2.2.2	REP1-005 and REP1-006: DCO tailpieces



2.2.2.1	It would not be appropriate to grant the Applicant the uncontrolled level of flexibility that is being sought. It would be legitimate to curtail the Applicant’s powers under the proposed grant of DCO. Authorisation of any broad unconstrained tailpiece offends against the public interest. It would not be reasonable or acceptable to approve whatever tailpieces the Applicant prefers in the draft DCO, devoid of tightly defined parameters. Not the least, having regard to enforceability of Environmental Statement assessed impacts and mitigation.



2.2.2.2	It is imperative to examine absolute need for individual tailpieces. It is proper as well to take full account of the extensive established experience of the US-Japanese consortium contracted by the Applicant to build the proposed twin UKABWRs at Wylfa, under the proposed Grant of DCO. The build and delivery context for the Wylfa Newydd Nuclear NSIP is quite unlike the build and delivery context for the Hinkley C Nuclear NSIP (Nationally Significant Infrastructure Project). The distinction warrants material consideration.



	a.	As stated at paras 2.2.1-2 in APP-234, the Applicant’s parent company (Hitachi Limited, a global conglomerate) has long and substantial experience of building and operating four ABWRs in Japan. 



	b.	The Applicant assures that Unit 1 of the proposed twin UKABWRs at Wylfa Newydd would be built in approximately seven years (paras 1.5.2 and 1.6.124 in APP-120, referring). 



	c.	The Applicant assures further that the world-leading companies contracted to build the twin Wylfa Newydd UKABWR Nuclear Generating Station[footnoteRef:2], [2: 	Hughes O (2018) Wylfa Newydd bosses promise "cheaper" nuclear plant as development team confirmed. The Daily Post, 22 August 2018. Available at: https://www.dailypost.co.uk/business/business-news/wylfa-newydd-bosses-promise-cheaper-15057931] 




	“bring a wealth of nuclear, engineering and construction expertise to complement our growing organisation and will help us replicate the cost and schedule successes of the previous four ABWR reactors.”



		And, that,



	"Our first power station will be cheaper than what has gone before …”



		And, the contract consortium established for Wylfa Newydd mirrors,



	“the kind of client/contractor relationship that has been successful in delivering the previous four ABWR nuclear reactors on time and on budget.”



2.2.2.3	Such assurance could reasonably be held to inform a starting point for assessing the Applicant’s tailpieces in the dDCO. The assurances imply the Applicant and the preferred contractors are perfectly capable of fine tuning and tightly pinning down all construction logistics, based on earlier construction experience and learning at multiple construction sites. It beggars belief the Applicant still considers “the project is so big they cannot provide all of the detail of all of their works”, as reported at para.5.1 in the Isle of Anglesey County Council’s Deadline 1 Submission: REP1-018 referring. In the circumstances, it would be unjustifiable and manifestly unreasonable to approve,



	a.	anything more than the utmost bare essential minimum number of tailpieces;



	b.	any tailpiece not fully and tightly constrained in compliance with ES assessed impacts and mitigation; or,



	c.	any tailpiece left open to negotiation subsequent to the conclusion of the ExA procedure and Recommendation.



2.2.2.4	In order for Interested Parties to appraise proper response, the ExA is respectfully requested to require the Applicant to provide separately,



	a.	a comprehensive list of all proposed tailpieces;



	b.	full reasons as to the utmost essential need in each case;



	c.	the corresponding enforceable ES assessed parameters and mitigation measures specifically bounding the objective of each tailpiece; and,



	d.	the balance of tailpieces falling outwith the ES assessed parameters and mitigation to any extent.





2.2.3	Section 106 commitments and site restoration contingency: the Applicant’s financial soundness



2.2.3.1	The Applicant has provided no meaningful financial information on solvency as a going concern, let alone information on the financial viability of the proposed Wylfa Newydd NSIP. It would be impossible to judge reliability of any commitments under section 106 agreements, or the capability for fully financing early site restoration.



2.2.3.2	The Applicant seems to be a bare bones special purpose vehicle with no assets of its own. The Applicant has no experience whatever of safely and reliably operating an electricity generating station anywhere in the world, let alone a large nuclear generating station. Further, the Applicant has no track record of successfully managing and running a commercially viable and profitable multi-billion pound business anywhere. The Applicant has no commercial history of note, and has no nuclear safety history. In other words, there exists no objective confidence inspiring commercial track record.



2.2.3.3	In view of such material circumstance, the ExA is respectfully requested to require the Applicant to adduce verifiable evidence on;



	a.	all currently secured capital funding for the construction of the Wylfa Newydd Nuclear Generating Station under the proposed DCO, and the level of any outstanding deficit;



	b.	confirmed current business and accident liability insurance cover for the proposed Wylfa Newydd Nuclear Generating Station, and the level of any outstanding deficit;



	c.	the maximum budget cap on the level of respective section 106 Agreements under the TCPA1990 and the DCO; and,



	d.	independent audit of the adequacy of the cash value of the Applicant’s current contingency reserve in the event of project abandonment or cessation, either during SPC Works or during construction of the main project or post-construction.



2.2.3.4	Given prima facie prevailing lack of objective evidence on financial confidence in the Applicant’s special purpose vehicle (which constitutes the Applicant’s raison d’être as business entity), the ExA are respectfully further requested to require the Applicant to:



	a.	post a full bond to the value of proposed payments under any TCPA1990 section 106 agreement, in an escrow account, within 30 days of Grant of DCO, controlled solely and jointly by the respective host local community councils in North Anglesey and the host local authority, with provision for any deficit top up as warranted on full cost recovery basis;



	b.	post a full bond to the value of proposed payments under any DCO section 106 agreement, within 30 days of Grant of DCO, in a separate second escrow account, controlled solely and jointly by the respective host local community councils in North Anglesey and the host local authority, with provision for any deficit top up as warranted on full cost recovery basis;



	c.	post a bond equivalent to 10 per cent of the estimated build cost of the proposed Wylfa Newydd NSIP, in a separate third escrow account within 30 days of Grant of DCO, earmarked for site restoration. This bond account should be controlled jointly by the host local authority and the Applicant, with provision for any deficit top up as warranted on full cost recovery basis; and,



	d.	post a bond equivalent to 50 per cent of the estimated build cost of the proposed Wylfa Newydd NSIP, in a separate fourth escrow account within 30 days of Grant of DCO, earmarked for early decommissioning in the event of business or project cessation or abandonment prior to the expiry of the proposed 60-year lifespan of the generating station, save in the instance of intervening nuclear accident event. This bond account should be controlled jointly by the host local authority and the Applicant, with provision for any deficit top up as warranted on full cost recovery basis. The net value of the balance in this bond account may be offset against the decommissioning funding requirements.





2.2.4	APP-067, APP-088, APP-095, APP-096 and APP-122: Economic impacts



2.2.4.1	The statutory consultees in particular (namely, the Isle of Anglesey County Council as the host authority, and the Welsh Government) could reasonably be expected to have direct knowledge of the legacy of injection of up to tens of £ million annually, between January 1971 and December 2015, into the economy of Anglesey in the form of wages and salaries paid to “permanent” operational employees at the now defunct Magnox Nuclear Power Station at Wylfa (next door to the WNDA). However, wholly inexplicably, neither statutory consultee has adduced any tracking evidence whatever of the actual annual proportion of these financial flows,



	a.	expended directly locally in North Anglesey;



	b.	retained and recycled within the local economy of Anglesey and North Wales, respectively;



	c.	leaking out of the local economy of Anglesey and North Wales, respectively; and,



	d.	fate of the residue balance.



2.2.4.2	In similar vein, the Applicant has apparently failed to assess the annual proportion of direct financial injection into the island’s economy of salaries and wages that would be paid to permanent Wylfa Newydd operational employees,



	a.	likely to be expended directly locally in North Anglesey;



	b.	likely to be retained and recycled within the local economy of Anglesey and North Wales, respectively;



	c.	likely to leak out of the local economy of Anglesey and North Wales, respectively; and,



	d.	the likely fate of the residue balance.





2.2.5	Local economic impact opportunity cost of public finance: significant change in material fact



2.2.5.1	The Applicant and Hitachi Limited (the parent global conglomerate) have been eminently successful in their intense and sustained lobbying of the UK Government, over a period of more than two years, for financial assistance for the construction of the Wylfa Newydd NSIP Nuclear Generating Station under the proposed Grant of DCO. The Applicant and Hitachi openly concede Wylfa Newydd is unviable without direct public investment[footnoteRef:3]. The Secretary of State duly informed Parliament on 4th June 2018[footnoteRef:4] that, [3: 	Gosden E (2017) Hitachi will stop nuclear plant funds without deal. The Times Business News, 8 December 2017: “The company has made clear that private finance alone cannot fund the multibillion-pound upfront cost in a way that would deliver a competitive electricity cost to consumers.”]  [4: 	Column 76 in: Hansard HC (2018) Nuclear Power. The Secretary of State for Business, Energy and Industrial Strategy (Greg Clark). Columns 76-88, 4 June 2018. Available at: https://hansard.parliament.uk/commons/2018-06-04/debates/5841DAA8-85CF-4CDE-AEA6-3116517D53BC/NuclearPower] 




	“… for this project the Government will be considering direct investment alongside Hitachi, Japanese Government agencies and other parties.”



2.2.5.2	The UK Government’s announcement has the effect of rendering the Applicant’s DCO assessment of local economic impacts inadequate and insufficient: APP-067, APP-088, APP-095, APP-096 and APP-122, referring. To the extent ExA places reliance on the 2011 National Policy Statements EN-1 and EN-6, the proposed Wylfa Newydd Nuclear Generating Station is no longer a private sector investment project under the National Policy Statement EN-6[footnoteRef:5]. The provision of public funding has arguably become a material factor for the purposes of impact assessment. The injection of public funds in the project invariably commands a full opportunity cost analysis of the size of public finance investment. This evidence is missing from the documentation before the ExA. The need arises directly as a result of the Applicant successfully affecting change in Government policy on the funding of the proposed new nuclear power station at Wylfa. [5: 	paragraph 1.1.1 in EN-6 volume 1: “The Government believes energy companies should have the option of investing in new nuclear power stations.”] 




	a.	The significant material change in Government policy, capable of impinging directly on impact assessment of the proposed Wylfa Newydd Nuclear Generating Station, renders it imperative for the ExA to require the Secretary of State to provide a full independent analysis of the opportunity cost (of the size of the Government’s investment) for the local economy of Anglesey and North Wales. By way of analogy, the need could be held complementary to the requirement in Regulation 14(2)(d) and paragraph 2 in Schedule 4 of the Infrastructure Planning (Environmental Impact Assessment) Regulations 2017.



	b.	It would be neither fair, transparent or in the public interest for this Examination into a Grant of DCO for the Wylfa Newydd Nuclear Generating Station to conclude without the benefit of an opportunity cost analysis of the Government’s public finance investment share in the proposed NSIP.





2.2.6	REP1-005 dDCO Schedule 3 addendum: real time logging of all species recording, monitoring and reporting data with the Local Environmental Records Centre in North Wales



2.2.6.1	The Applicant should be required to lodge all species data directly, in real time, with Natural Resources Wales (NRW) and the Local Environmental Records Centre in North Wales.



2.2.6.2	None of the species data carries or implicates nuclear, generation or site security concerns and should be publicly accessible and available on demand and free of charge. 



2.2.6.3	Alternatively, the Applicant should be required to enter into long term arrangement with the NRW (and its successors in time) to establish, maintain, audit and ensure recording, monitoring and reporting continuity. The NRW could render all data publicly accessible in real time, without necessarily incurring a burdensome undertaking. Public access could be secured by the NRW through permanently lodging all data with the Local Environmental Records Centre in North Wales.



2.2.6.4	The IACC should likewise be obliged to register any recording, monitoring and reporting data coming into its possession with the Local Environmental Records Centre in North Wales.





2.3	Further apparent public consultation deficit



2.3.1	Section 106 agreements



2.3.1.1	It is paramount to require the Applicant and relevant statutory authorities to:



	a.	expunge the proposed respective TCPA1990 and the DCO section 106 agreements of all semblance of the Applicant’s conflict of interest, and root commitments and enforcement unequivocally in public interest principles; and,



	b.	fully consult the wider public across North Wales and in the host local authority, on full content of each proposed section 106 agreement, prior to submission to the ExA for any consideration under the DCO process. Section 106 agreements arguably constitute sufficient element of environmental decision making to render them subject to the requirements of the Aarhus Convention[footnoteRef:6]. [6: 	UNECE (1998) Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters. Available at: http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf] 






2.4	Devolved jurisdiction issues



2.4.1	REP1-005 and REP1-006: dDCO Work No. 1D Interim Storage Facilities for Intermediate Level Radioactive Waste and Spent Fuel, respectively



2.4.1.1	These observations supplement comment in RR-087 (para.2.3, referring) and REP1-038 (para.1.5.1, referring), respectively.



2.4.1.2	The substantive drivers framing and informing the circumstances defining the need for the twin interim waste storage installations under these works are, namely,



	a.	unavailability of early, immediate or prompt separate facility for the permanent disposal of radioactive wastes in question. That, in turn, entails unavoidable necessity for ensuring very long duration safe and secure surface containment somewhere, in order to bridge an uncertain time gap until suitable disposal capacity becomes available in an operating GDF at some future date; and,



	b.	risk of prolonged or repeated failure to find some community somewhere willing to host a GDF, as well risk of failure of GDF host rock characteristics.



	Notably, and self evidently, neither substantive driver is involved in or has anything to do either with generating electricity or an electricity generating NSIP per se: para.B.4.4 in Annex B, in Volume 2 of EN-6 referring[footnoteRef:7]. Furthermore, neither driver credibly, logically or reasonably upholds the Applicant’s proposition depicting Work No. 1D as comprising “an electricity generating station with up to 3,100MW of total installed generation capacity generated by two nuclear reactor units”: Schedule 1, Draft Development Consent Order, Revision 2, in REP1-005, referring). [7: 	Annex B recognises expressly that interim storage could be on-site or elsewhere, at any time for any duration. That is, EN-6 neither commands nor mandates on-site storage as a matter of course, as appears to be presumed by the Applicant. See: DECC (2011) National Policy Statement for Nuclear Power Generation (EN-6). Volume II of II – Annexes. Presented to Parliament pursuant to section 5(9) of the Planning Act 2008. URN 11D/717. Department of Energy and Climate Change. July 2011. Available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47860/1943-nps-nuclear-power-annex-volII.pdf] 




2.4.1.3	The on-site installations constituting Work No. 1D under the dDCO are no more a part of an onshore generating station in Wales than an on-site Geological Disposal Facility (GDF) in Wales could be a part of an onshore generating station. Work No. 1D installations constitute waste storage facilities for an interim period, while a GDF constitutes a facility for permanent waste disposal. Both types of facilities are intended to ensure safe and secure containment of higher activity radioactive waste (HAW). HAW comprises Intermediate Level Radioactive Waste (ILW) as well as Spent Nuclear Fuel (SF). The proposed Intermediate Level Radioactive Waste Storage Facility (ILWSF) and Spent Fuel Storage Facility (SFSF) comprise the respective Work No. 1D installations under the dDCO for the Wylfa Newydd Nuclear Generating Station.



2.4.1.4	Both storage and disposal facilities are governed by policies separate from, and other than, the policies applying to an on-shore NSIP nuclear generating station in Wales. 



	a.	The latter is subject to the 2011 National Policy Statements for Energy and for Nuclear Power Generation (and, any successor Policy). Namely, EN-1[footnoteRef:8] and EN-6[footnoteRef:9], respectively. [8: 	DECC (2011) Overarching National Policy Statement for Energy (EN-1). Laid before Parliament for approval – June 2011. With Impact Assessment. URN 11D/711.  Department of Energy and Climate Change. July 2011. Available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47854/1938-overarching-nps-for-energy-en1.pdf]  [9: 	DECC (2011) National Policy Statement for Nuclear Power Generation (EN-6). Volume II of II – Annexes. Presented to Parliament pursuant to section 5(9) of the Planning Act 2008. URN 11D/717. Department of Energy and Climate Change. July 2011. Available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47860/1943-nps-nuclear-power-annex-volII.pdf] 




	b.	The twin developments in Work No. 1D and GDF development are governed by the specific policies set out in the June 2008 White Paper on Managing Radioactive Waste Safely (issued jointly by the UK Government and the devolved administrations for Wales and Northern Ireland)[footnoteRef:10], and the May 2015 Welsh Government Policy on the Management and Disposal of Higher Activity Radioactive Waste[footnoteRef:11]. [10: 	Defra, BERR and the devolved administrations for Wales and Northern Ireland (2008) Managing radioactive waste safely: a framework for implementing geological disposal. June 2008. White Paper Cm 7386. Available at: https://webarchive.nationalarchives.gov.uk/20080726164619/http://www.defra.gov.uk/environment/radioactivity/mrws/pdf/white-paper-final.pdf]  [11: 	WG (2015) Welsh Government Policy on the Management and Disposal of Higher Activity Radioactive Waste. WG23160. 18th May 2015. Available at: http://gov.wales/docs/desh/policy/150519-policy-on-the-management-and-disposal-of-higher-activity-radioactive-waste-en.pdf] 




	c.	Neither type of waste containment facility is designed to generate electricity. Nor are these facilities directly involved in the generation of electricity. Both are functionally designed to ensure safe and secure containment of higher activity radioactive waste. The facilities in Work No. 1D are designed to provide storage for as long it takes for a GDF to become available and able to accept the stored contents. The final objective being eventual removal of all stored waste in question for permanent disposal to a suitable GDF.



2.4.1.5	As explained in Annex 1 of the Welsh Government’s May 2015 Policy document,



	Annex 1: Radioactive Waste



	2. 1	This policy document sets down the Welsh Government’s adoption of a policy for geological disposal as the long term management route for higher activity radioactive waste (HAW). This annex gives information about the types of waste under consideration and how HAW is currently managed. HAW may arise from both nuclear and non-nuclear activities. This information was also included in Annex 1 to the consultation issued by the Welsh Government between 24 October 2014 and 22 January 2015. It is repeated here to ensure that this information is available to be read in the context of the Welsh Government policy for geological disposal.



	Current management of radioactive wastes and spent fuel

	Interim storage



	2. 21	In 2006 the independent Committee on Radioactive Waste Management (CoRWM) recommended geological disposal as the best available approach for the long-term management of the UK’s HAW (paragraph 3.3). CoRWM also recommended a continued commitment to safe and secure interim storage.



	2. 22	Interim waste storage is an essential component of HAW management. It is not itself a disposal solution, but it provides a safe and secure environment for waste packages that are awaiting final disposal.



	2. 23	Interim stores for packaged HAW are robust, engineered facilities. They provide safe and secure protection for waste packages, preventing hazardous releases to the outside environment via a number of engineered barriers and environmental controls. Interim stores are resistant to foreseeable incidents such as earthquakes and severe weather, and they perform a security role by being a barrier to intrusion.



	2. 24	Existing interim stores are safe and secure because they are actively managed and maintained. The ILW store at Trawsfynydd nuclear power station is a good example of a modern, effective interim store. New stores currently being built typically have a design life of one hundred years, however, if surface storage is required much beyond one hundred years, then eventually the stores will need to be rebuilt and the wastes within them repackaged.



	2. 25	It is this requirement for human monitoring, maintenance, rebuilding and repackaging which means that, given the very long timescales that HAW needs to be isolated from people and the environment, interim storage is not a permanent disposal solution.



2.4.1.6	The equivalent radioactive waste storage installations authorised under the DCO for Hinkley C were not decided under the PA2008 as applying in devolved Wales. Consents for waste storage facilities in Wales are determined under the devolved TCPA1990.



2.4.1.7	The sole existing interim storage facility for intermediate level radioactive waste in Wales is located on the site of the now defunct Magnox Nuclear Power Station at Trawsfynydd (in Gwynedd). This was consented as a TCPA1990 development, under a joint decision of Welsh Ministers and the Secretary of State (reflecting its public sector ownership at the time)[footnoteRef:12]. Any GDF in Wales would be consented under the TCPA1990 or other devolved planning regime[footnoteRef:13]. [12: 	According to the consents decision, the new on-site store was required until such time a national facility for the long term management of Intermediate Level Waste or other alternative means of off-site storage or disposal became available. See:
	WAG/DTI (2003) Decision under the Town and Country Planning Act 1990 (Sections 77 & 266) on an Application by Magnox Electric PLC  for the construction of a new Intermediate Level Waste Store to replace existing stores on site, and reduction in height of former reactor buildings and their re-roofing and re-cladding at Trawsfynydd Nuclear Power Station, Trawsfynydd. Joint decision by Carwyn Jones AM, Chair, Planning Decision Committee 2003/1 and Nigel Peace, Authorised by the Secretary of State for Trade and Industry to sign in that behalf. 31 July 2003. National Assembly for Wales Reference A-PP049-07-016. Available at http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd]  [13: 	WG (2015) Welsh Government Policy on the Management and Disposal of Higher Activity Radioactive Waste. WG23160. 18th May 2015. Available at: http://gov.wales/docs/desh/policy/150519-policy-on-the-management-and-disposal-of-higher-activity-radioactive-waste-en.pdf. See the following:
	Planning
	1.33	The development planning process for radioactive waste disposal is a devolved matter. Should a community in Wales enter discussion with the Welsh Government any planning decisions for a GDF in Wales resulting from those discussions would be taken through the planning system in Wales. …] 




2.4.1.8	As applying in Wales, sections 14 and 15 of the PA2008 do not list the installations constituting Work No. 1D as NSIP developments. To the extent Work No. 1D properly constitutes non-NSIP stand alone development proposals in their own right, it would be inappropriate to include these installations in the proposed Grant of DCO for Wylfa Newydd. Work No. 1D warrants deletion from the dDCO.





2.4.2	REP1-005 and REP1-006: Other potential DCO transgression on devolved jurisdiction?



2.4.2.1	Under the devolution settlement, is the Applicant entitled to use the PA2008 as a convenient instrument (outside due constitutional processes) for ad hoc removal of devolved jurisdiction on any number of proposed development elements under a Grant of DCO?



2.4.2.2	The Applicant apparently seeks to sweep away extensive devolved jurisdiction under the simple fiat of a DCO, relying seemingly on section 120 of the PA2008 as sufficient instrument for systematic disapplication. A constitutional question arises. Had this been the intention under the devolution settlement? Section 120 appears silent in relation to devolved legislation. Does the silence imply section 120 exercises free rein over devolved legislation? In the instance where the PA2008 remit was expressly limited under devolved legislation, deliberative Parliamentary processes have been necessary in order to vary that restriction. For example, amendment of sub-section 115(4) of the PA2008, by section 43 of the Wales Act 2017, in respect of associated developments accompanying an NSIP electricity generation station or NSIP electricity transmission lines in Wales.



2.4.2.3	The notion that section 120 of the PA2008 permits a DCO to disapply entire swathes of devolved jurisdiction could arguably be said to have the effect of undermining constitutional parliamentary processes. Could section 120 be deployed in Wales as freely as desired by the Applicant? In the absence of express legislative complementarity, can the devolution settlement be varied merely by deploying section 120 of the PA2008 as an instrument for disapplication of devolved authority, function or responsibility?



2.4.2.4	Could all measures secured for the Hinkley C DCO in England necessarily be mirrored legitimately in the proposed Wylfa Newydd DCO? Has the PA2008 as applying in Wales been turned into a vehicle for modifying or excluding devolved statutory provision? If that is the case, the Secretary of State would be able on bespoke basis to extinguish whatever devolved function or power was deemed convenient under the PA2008, bypassing the authority and scrutiny of the Welsh National Assembly and the UK Parliament.  



2.4.2.5	In the interest of avoiding confusion, and facilitating proper appraisal of the dDCO by Interested Parties, the ExA are respectfully requested to require the Applicant to:



	a.	provide a separate comprehensive list of all disapplications of, and derogations from, devolved consents included in the Wylfa Newydd dDCO, and in all other DCO and ExA documents submitted by the Applicant;



	b.	identify in each instance  the precise statutory provision under the PA2008 as applying in Wales, expressly or explicitly permitting the Applicant’s proposed disapplication; and,



	c.	identify in each instance the precise corresponding statutory provision in Welsh legislation, or the devolution settlement, expressly or explicitly permitting disapplication or derogation.





J Chanay

04.12.2018
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Further evidence & public consultation deficit and devolution issues 
EN010007 ExA Deadline 2 Comment 
Application by Horizon Nuclear Power Limited for an Order Granting Development 
Consent for the Wylfa Newydd Nuclear Power Station  
 
 
 
Summary 
 
2.1 Lack of equality of arms 
 
2.2 Further apparent DCO Evidence deficit: 

2.2.1 APP-406, RR-115 and EV-010: Relevant UK Government policy on Wylfa Newydd 
deployability 

2.2.2 REP1-005 and REP1-006: DCO tailpieces 
2.2.3 Section 106 commitments and site restoration contingency: the Applicant’s financial 

soundness 
2.2.4 APP-067, APP-088, APP-095, APP-096 and APP-122: Economic impacts 
2.2.5 Local economic impact opportunity cost of public finance: significant change in material 

fact 
2.2.6 REP1-005 dDCO Schedule 3 addendum: real time logging of all species recording, 

monitoring and reporting data with the Local Environmental Records Centre in North 
Wales 

 
2.3 Further apparent public consultation deficit: 

2.3.1 Section 106 agreements 
 
2.4 Devolved jurisdiction issues 

2.4.1 REP1-005 and REP1-006: dDCO Work No. 1D Interim Storage Facilities for Intermediate 
Level Radioactive Waste and Spent Fuel, respectively 

2.4.2 REP1-005 and REP1-006: Other potential DCO transgression on devolved jurisdiction? 
 
 
 
 
2.1 Lack of equality of arms: representation capacity and resource 
 
2.1.1 As lay Interested Party, lack of equality of arms in resource capacity hinders proper 

consideration of relevant matters, to the extent warranted. 
 
2.1.2 The Applicant took at least 66 months (commencing November 2012) to assemble the DCO 

documentation. According to the Applicant, the initial DCO Application documents alone 
amounted to 41,000 pages, 440 documents and over 400 drawings1. These documents 
became available to the public only in June 2018. The general public (in Anglesey, Conwy and 
Gwynedd) was directly consulted on only a fraction of partially complete documents during the 
Pre-Application process. And, decidedly not proactively throughout the entire North Wales 
region (the local impacts area). More updated documents continue to arrive from the Applicant 
during the Examination phase. 

 
2.1.3 Further, the six-month ExA timetable is inherently weighted decisively against unresourced 

Interested Parties. This enshrines systemic unfairness and disadvantage for the lay public. 
 
2.1.4 Time constraints under prevailing ExA Deadlines notwithstanding, and in so far as at all 

practicable, the right to comment is reserved under future Deadlines on other relevant issues 
such as, for example, nuclear emergency preparedness, protected habitats, landscape and 
species, and carbon footprint life cycle analysis. 

1 HNP (2018) Horizon submits major plans for nuclear power station - Application for Development Consent Order 
submitted for Wylfa Newydd. Horizon News, 05.06.2018. Horizon Nuclear Power. Available at: 
https://www.horizonnuclearpower.com/news-and-events/news/news-details/506 
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2.2 Further apparent DCO evidence deficit 
 
2.2.1 APP-406, RR-115 and EV-010: Relevant UK Government policy on Wylfa Newydd 

deployability 
 
2.2.1.1 The 2011 National Policy Statements (NPSs) EN-1 (Overarching NPS for Energy) and EN-6 

(NPS for Nuclear Power Generation) evidently apply specifically to those proposed DCOs for 
new nuclear generating stations that are likely to be deployed (that is, start generating 
electricity) before the end of 2025.  According to para.3.5.10 in EN-1: 

 
 “… the Government’s assessment of sites potentially suitable for new nuclear 

development (see Part 4 of EN-6) only included sites that were shown to be 
capable of deployment by the end of 2025; 2025 also represents a realistic 
timeframe for the construction of new nuclear power stations and avoids an 
unnecessarily long list of potential sites which may not come on stream for 
some years.” 

 
2.2.1.2 The Applicant states that Wylfa Newydd (for which the Applicant seeks Grant of DCO 

pursuant to this Examination) is scheduled to fail the 2025 start up target year specified in the 
2011 NPSs. According to the Applicant’s submission in APP-406 (page 1, and para.1.1.3, 
referring) the first reactor at Wylfa Newydd is expected to be deployed around 2027. On that 
basis, the Applicant’s dDCO for Wylfa Newydd falls prima facie outside the mandate of 
currently approved Government Policy on siting and need for new nuclear power stations 
deployable by 2025. 

 
2.2.1.3 Nevertheless, in the Applicant’s view at para.5.5.1 in APP-406:  
 
 “Whilst the application does not need to be determined in accordance with the 

NPS pursuant to section 104(3) of the Planning Act 2008 [RD1]), the ministerial 
statement is clear that NPS EN-1 and EN-6 remain important and relevant 
matters which would carry significant weight in determining the application 
under section 105. Indeed, NPSs EN-1 and EN-6 continue to represent the 
primary policy basis for a decision made by the SoS on this application for an 
order for development consent for the Wylfa Newydd DCO Project.” 

 
2.2.1.4 The Applicant submits further at para.5.5.4 in APP-406 that: 
 
 “The Consultation on Siting [RD6] begins the process of designating a new NPS 

applicable to nuclear plants deployed after 2025 and capable of deployment by 
the end of 2035. It states that subject to the outcome of the consultation and 
provided sites meet the final criteria, Government proposes to carry forward the 
sites listed in EN-6 into the new NPS. The draft NPS, when published, would 
also be considered as relevant to a decision under section 105 of the Planning 
Act 2008 [RD1].” 

 
2.2.1.5 It is relevant to note, as material fact, the Government’s Draft new NPS for the period 2026-

2035 (superseding the 2011 EN-6) is still awaited. It follows that, with the 2011 EN-6 expiring 
at the end of 2025, there isn’t currently an NPS mandating a new nuclear power station (such 
as Wylfa Newydd under the proposed Grant of DCO) that could only be deployable from 2026 
onward. 

 
2.2.1.6 Greenpeace in RR-115 submit that consequently neither EN-1 nor EN-6 could reasonably 

warrant materially significant weight in the ExA’s current deliberations on the Applicant’s 
dDCO for the proposed Wylfa Newydd Nuclear Generating Station. Greenpeace argue 
cogently the inapplicability of the 2011 EN-6 to the Wylfa Newydd dDCO opens up the entire 
question of primary need for the proposed new nuclear generating station. 

 
2.2.1.7 It is notable that para.2.3.2 in 2011 EN-6 applies expressly and exclusively to sites deployable 

before the end of 2025. Namely: 
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 “Having considered all of the sites nominated as well as those identified by the 

Alternative Sites Study (see Section 2.4 below) the Government believes that 
only those sites listed in Part 4 of this NPS are potentially suitable for the 
deployment of new nuclear power stations in England and Wales by the end of 
2025. This NPS has therefore been designated for the purposes of the Planning 
Act 2008 in relation to applications for development consent at those sites listed 
in Part 4. The boundaries of each listed site are shown on a series of maps (at 
1:10,000 scale) at Annex C of this NPS.” 

 
2.2.1.8 The 2011 EN-6 contains no apparent instruction to the ExA in respect of an application for a 

DCO for a new nuclear generating station which could only be deployable from 2026 onward. 
 
2.2.1.9 On the other hand, the ExA’s Note on the Preliminary Meeting held 22 October 2018 (EV-010) 

states the following. 
 
 Section 2. Remarks about the Examination Process 
 page 4: “It is not within the ExA’s remit to look at or question government policy on nuclear 

power.” 
 
 Section 4. Initial Assessment of Principal Issues 
 page 7: “… the list of principle issues was broadly based on the matters set out in the 

National Policy Statements for Energy (EN-1) and for Nuclear Power Generation 
(EN-6) and the ExA’s own initial assessment.” 

 
 Evidently, on the face of it, the ExA’s remarks respectfully do not address adequately or 

specifically the representation made by Greenpeace in RR-115. 
 
2.2.1.10 Under the circumstances, the ExA could reasonably be expected to, 
 
 a. require the applicant to assess and provide comprehensive evidence on need for the 

proposed NSIP nuclear generating station at Wylfa, including evidence on all reasonable 
alternative methods of generating electricity; and, 

 
 b. require the Secretary of Sate to provide all Interested Parties and the public across North 

Wales a clear statement, including relevant evidence and full reasons, setting out the 
National Policy Statement to which the Secretary of State intends to have specific regard 
in relation to a determination on the proposed DCO for Wylfa Newydd Nuclear 
Generating Station, given that the Applicant cannot deliver the proposed new nuclear 
power station by the end of 2025 as mandatory under the 2011 EN-6. The Secretary of 
State should clarify as well any conflict of interest as the DCO policy maker and as the 
DCO decision maker. Interested Parties and the wider public should in turn be afforded 
the right to make representations to the ExA on the Secretary of State’s statement, prior 
to the conclusion of this Examination. 

 
 
2.2.2 REP1-005 and REP1-006: DCO tailpieces 
 
2.2.2.1 It would not be appropriate to grant the Applicant the uncontrolled level of flexibility that is 

being sought. It would be legitimate to curtail the Applicant’s powers under the proposed grant 
of DCO. Authorisation of any broad unconstrained tailpiece offends against the public interest. 
It would not be reasonable or acceptable to approve whatever tailpieces the Applicant prefers 
in the draft DCO, devoid of tightly defined parameters. Not the least, having regard to 
enforceability of Environmental Statement assessed impacts and mitigation. 

 
2.2.2.2 It is imperative to examine absolute need for individual tailpieces. It is proper as well to take 

full account of the extensive established experience of the US-Japanese consortium 
contracted by the Applicant to build the proposed twin UKABWRs at Wylfa, under the 
proposed Grant of DCO. The build and delivery context for the Wylfa Newydd Nuclear NSIP is 
quite unlike the build and delivery context for the Hinkley C Nuclear NSIP (Nationally 
Significant Infrastructure Project). The distinction warrants material consideration. 
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 a. As stated at paras 2.2.1-2 in APP-234, the Applicant’s parent company (Hitachi Limited, 

a global conglomerate) has long and substantial experience of building and operating 
four ABWRs in Japan.  

 
 b. The Applicant assures that Unit 1 of the proposed twin UKABWRs at Wylfa Newydd 

would be built in approximately seven years (paras 1.5.2 and 1.6.124 in APP-120, 
referring).  

 
 c. The Applicant assures further that the world-leading companies contracted to build the 

twin Wylfa Newydd UKABWR Nuclear Generating Station2, 
 
 “bring a wealth of nuclear, engineering and construction 

expertise to complement our growing organisation and will help 
us replicate the cost and schedule successes of the previous 
four ABWR reactors.” 

 
  And, that, 
 

 "Our first power station will be cheaper than what has gone 
before …” 

 
  And, the contract consortium established for Wylfa Newydd mirrors, 
 
 “the kind of client/contractor relationship that has been 

successful in delivering the previous four ABWR nuclear reactors 
on time and on budget.” 

 
2.2.2.3 Such assurance could reasonably be held to inform a starting point for assessing the 

Applicant’s tailpieces in the dDCO. The assurances imply the Applicant and the preferred 
contractors are perfectly capable of fine tuning and tightly pinning down all construction 
logistics, based on earlier construction experience and learning at multiple construction sites. 
It beggars belief the Applicant still considers “the project is so big they cannot provide all of the 
detail of all of their works”, as reported at para.5.1 in the Isle of Anglesey County Council’s 
Deadline 1 Submission: REP1-018 referring. In the circumstances, it would be unjustifiable 
and manifestly unreasonable to approve, 

 
 a. anything more than the utmost bare essential minimum number of tailpieces; 
 
 b. any tailpiece not fully and tightly constrained in compliance with ES assessed impacts 

and mitigation; or, 
 
 c. any tailpiece left open to negotiation subsequent to the conclusion of the ExA procedure 

and Recommendation. 
 
2.2.2.4 In order for Interested Parties to appraise proper response, the ExA is respectfully requested 

to require the Applicant to provide separately, 
 
 a. a comprehensive list of all proposed tailpieces; 
 
 b. full reasons as to the utmost essential need in each case; 
 
 c. the corresponding enforceable ES assessed parameters and mitigation measures 

specifically bounding the objective of each tailpiece; and, 
 
 d. the balance of tailpieces falling outwith the ES assessed parameters and mitigation to 

any extent. 
 

2 Hughes O (2018) Wylfa Newydd bosses promise "cheaper" nuclear plant as development team confirmed. The 
Daily Post, 22 August 2018. Available at: https://www.dailypost.co.uk/business/business-news/wylfa-newydd-
bosses-promise-cheaper-15057931 
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2.2.3 Section 106 commitments and site restoration contingency: the Applicant’s financial 

soundness 
 
2.2.3.1 The Applicant has provided no meaningful financial information on solvency as a going 

concern, let alone information on the financial viability of the proposed Wylfa Newydd NSIP. It 
would be impossible to judge reliability of any commitments under section 106 agreements, or 
the capability for fully financing early site restoration. 

 
2.2.3.2 The Applicant seems to be a bare bones special purpose vehicle with no assets of its own. 

The Applicant has no experience whatever of safely and reliably operating an electricity 
generating station anywhere in the world, let alone a large nuclear generating station. Further, 
the Applicant has no track record of successfully managing and running a commercially viable 
and profitable multi-billion pound business anywhere. The Applicant has no commercial 
history of note, and has no nuclear safety history. In other words, there exists no objective 
confidence inspiring commercial track record. 

 
2.2.3.3 In view of such material circumstance, the ExA is respectfully requested to require the 

Applicant to adduce verifiable evidence on; 
 
 a. all currently secured capital funding for the construction of the Wylfa Newydd Nuclear 

Generating Station under the proposed DCO, and the level of any outstanding deficit; 
 
 b. confirmed current business and accident liability insurance cover for the proposed Wylfa 

Newydd Nuclear Generating Station, and the level of any outstanding deficit; 
 
 c. the maximum budget cap on the level of respective section 106 Agreements under the 

TCPA1990 and the DCO; and, 
 
 d. independent audit of the adequacy of the cash value of the Applicant’s current 

contingency reserve in the event of project abandonment or cessation, either during SPC 
Works or during construction of the main project or post-construction. 

 
2.2.3.4 Given prima facie prevailing lack of objective evidence on financial confidence in the 

Applicant’s special purpose vehicle (which constitutes the Applicant’s raison d’être as 
business entity), the ExA are respectfully further requested to require the Applicant to: 

 
 a. post a full bond to the value of proposed payments under any TCPA1990 section 106 

agreement, in an escrow account, within 30 days of Grant of DCO, controlled solely and 
jointly by the respective host local community councils in North Anglesey and the host 
local authority, with provision for any deficit top up as warranted on full cost recovery 
basis; 

 
 b. post a full bond to the value of proposed payments under any DCO section 106 

agreement, within 30 days of Grant of DCO, in a separate second escrow account, 
controlled solely and jointly by the respective host local community councils in North 
Anglesey and the host local authority, with provision for any deficit top up as warranted 
on full cost recovery basis; 

 
 c. post a bond equivalent to 10 per cent of the estimated build cost of the proposed Wylfa 

Newydd NSIP, in a separate third escrow account within 30 days of Grant of DCO, 
earmarked for site restoration. This bond account should be controlled jointly by the host 
local authority and the Applicant, with provision for any deficit top up as warranted on full 
cost recovery basis; and, 

 
 d. post a bond equivalent to 50 per cent of the estimated build cost of the proposed Wylfa 

Newydd NSIP, in a separate fourth escrow account within 30 days of Grant of DCO, 
earmarked for early decommissioning in the event of business or project cessation or 
abandonment prior to the expiry of the proposed 60-year lifespan of the generating 
station, save in the instance of intervening nuclear accident event. This bond account 
should be controlled jointly by the host local authority and the Applicant, with provision 
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for any deficit top up as warranted on full cost recovery basis. The net value of the 
balance in this bond account may be offset against the decommissioning funding 
requirements. 

 
 
2.2.4 APP-067, APP-088, APP-095, APP-096 and APP-122: Economic impacts 
 
2.2.4.1 The statutory consultees in particular (namely, the Isle of Anglesey County Council as the host 

authority, and the Welsh Government) could reasonably be expected to have direct 
knowledge of the legacy of injection of up to tens of £ million annually, between January 1971 
and December 2015, into the economy of Anglesey in the form of wages and salaries paid to 
“permanent” operational employees at the now defunct Magnox Nuclear Power Station at 
Wylfa (next door to the WNDA). However, wholly inexplicably, neither statutory consultee has 
adduced any tracking evidence whatever of the actual annual proportion of these financial 
flows, 

 
 a. expended directly locally in North Anglesey; 
 
 b. retained and recycled within the local economy of Anglesey and North Wales, 

respectively; 
 
 c. leaking out of the local economy of Anglesey and North Wales, respectively; and, 
 
 d. fate of the residue balance. 
 
2.2.4.2 In similar vein, the Applicant has apparently failed to assess the annual proportion of direct 

financial injection into the island’s economy of salaries and wages that would be paid to 
permanent Wylfa Newydd operational employees, 

 
 a. likely to be expended directly locally in North Anglesey; 
 
 b. likely to be retained and recycled within the local economy of Anglesey and North Wales, 

respectively; 
 
 c. likely to leak out of the local economy of Anglesey and North Wales, respectively; and, 
 
 d. the likely fate of the residue balance. 
 
 
2.2.5 Local economic impact opportunity cost of public finance: significant change in 

material fact 
 
2.2.5.1 The Applicant and Hitachi Limited (the parent global conglomerate) have been eminently 

successful in their intense and sustained lobbying of the UK Government, over a period of 
more than two years, for financial assistance for the construction of the Wylfa Newydd NSIP 
Nuclear Generating Station under the proposed Grant of DCO. The Applicant and Hitachi 
openly concede Wylfa Newydd is unviable without direct public investment3. The Secretary of 
State duly informed Parliament on 4th June 20184 that, 

 
 “… for this project the Government will be considering direct investment 

alongside Hitachi, Japanese Government agencies and other parties.” 
 
2.2.5.2 The UK Government’s announcement has the effect of rendering the Applicant’s DCO 

assessment of local economic impacts inadequate and insufficient: APP-067, APP-088, APP-
095, APP-096 and APP-122, referring. To the extent ExA places reliance on the 2011 National 

3 Gosden E (2017) Hitachi will stop nuclear plant funds without deal. The Times Business News, 8 December 
2017: “The company has made clear that private finance alone cannot fund the multibillion-pound upfront cost in a way that 
would deliver a competitive electricity cost to consumers.” 

4 Column 76 in: Hansard HC (2018) Nuclear Power. The Secretary of State for Business, Energy and Industrial 
Strategy (Greg Clark). Columns 76-88, 4 June 2018. Available at: https://hansard.parliament.uk/commons/2018-
06-04/debates/5841DAA8-85CF-4CDE-AEA6-3116517D53BC/NuclearPower 
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Policy Statements EN-1 and EN-6, the proposed Wylfa Newydd Nuclear Generating Station is 
no longer a private sector investment project under the National Policy Statement EN-65. The 
provision of public funding has arguably become a material factor for the purposes of impact 
assessment. The injection of public funds in the project invariably commands a full opportunity 
cost analysis of the size of public finance investment. This evidence is missing from the 
documentation before the ExA. The need arises directly as a result of the Applicant 
successfully affecting change in Government policy on the funding of the proposed new 
nuclear power station at Wylfa. 

 
 a. The significant material change in Government policy, capable of impinging directly on 

impact assessment of the proposed Wylfa Newydd Nuclear Generating Station, renders 
it imperative for the ExA to require the Secretary of State to provide a full independent 
analysis of the opportunity cost (of the size of the Government’s investment) for the local 
economy of Anglesey and North Wales. By way of analogy, the need could be held 
complementary to the requirement in Regulation 14(2)(d) and paragraph 2 in Schedule 4 
of the Infrastructure Planning (Environmental Impact Assessment) Regulations 2017. 

 
 b. It would be neither fair, transparent or in the public interest for this Examination into a 

Grant of DCO for the Wylfa Newydd Nuclear Generating Station to conclude without the 
benefit of an opportunity cost analysis of the Government’s public finance investment 
share in the proposed NSIP. 

 
 
2.2.6 REP1-005 dDCO Schedule 3 addendum: real time logging of all species recording, 

monitoring and reporting data with the Local Environmental Records Centre in North 
Wales 

 
2.2.6.1 The Applicant should be required to lodge all species data directly, in real time, with Natural 

Resources Wales (NRW) and the Local Environmental Records Centre in North Wales. 
 
2.2.6.2 None of the species data carries or implicates nuclear, generation or site security concerns 

and should be publicly accessible and available on demand and free of charge.  
 
2.2.6.3 Alternatively, the Applicant should be required to enter into long term arrangement with the 

NRW (and its successors in time) to establish, maintain, audit and ensure recording, 
monitoring and reporting continuity. The NRW could render all data publicly accessible in real 
time, without necessarily incurring a burdensome undertaking. Public access could be secured 
by the NRW through permanently lodging all data with the Local Environmental Records 
Centre in North Wales. 

 
2.2.6.4 The IACC should likewise be obliged to register any recording, monitoring and reporting data 

coming into its possession with the Local Environmental Records Centre in North Wales. 
 
 
2.3 Further apparent public consultation deficit 
 
2.3.1 Section 106 agreements 
 
2.3.1.1 It is paramount to require the Applicant and relevant statutory authorities to: 
 
 a. expunge the proposed respective TCPA1990 and the DCO section 106 agreements of 

all semblance of the Applicant’s conflict of interest, and root commitments and 
enforcement unequivocally in public interest principles; and, 

 
 b. fully consult the wider public across North Wales and in the host local authority, on full 

content of each proposed section 106 agreement, prior to submission to the ExA for any 
consideration under the DCO process. Section 106 agreements arguably constitute 

5 paragraph 1.1.1 in EN-6 volume 1: “The Government believes energy companies should have the option of 
investing in new nuclear power stations.” 
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sufficient element of environmental decision making to render them subject to the 
requirements of the Aarhus Convention6. 

 
 
2.4 Devolved jurisdiction issues 
 
2.4.1 REP1-005 and REP1-006: dDCO Work No. 1D Interim Storage Facilities for Intermediate 

Level Radioactive Waste and Spent Fuel, respectively 
 
2.4.1.1 These observations supplement comment in RR-087 (para.2.3, referring) and REP1-038 

(para.1.5.1, referring), respectively. 
 
2.4.1.2 The substantive drivers framing and informing the circumstances defining the need for the twin 

interim waste storage installations under these works are, namely, 
 
 a. unavailability of early, immediate or prompt separate facility for the permanent disposal 

of radioactive wastes in question. That, in turn, entails unavoidable necessity for 
ensuring very long duration safe and secure surface containment somewhere, in order to 
bridge an uncertain time gap until suitable disposal capacity becomes available in an 
operating GDF at some future date; and, 

 
 b. risk of prolonged or repeated failure to find some community somewhere willing to host a 

GDF, as well risk of failure of GDF host rock characteristics. 
 
 Notably, and self evidently, neither substantive driver is involved in or has anything to do 

either with generating electricity or an electricity generating NSIP per se: para.B.4.4 in Annex 
B, in Volume 2 of EN-6 referring7. Furthermore, neither driver credibly, logically or reasonably 
upholds the Applicant’s proposition depicting Work No. 1D as comprising “an electricity 
generating station with up to 3,100MW of total installed generation capacity generated by two 
nuclear reactor units”: Schedule 1, Draft Development Consent Order, Revision 2, in REP1-
005, referring). 

 
2.4.1.3 The on-site installations constituting Work No. 1D under the dDCO are no more a part of an 

onshore generating station in Wales than an on-site Geological Disposal Facility (GDF) in 
Wales could be a part of an onshore generating station. Work No. 1D installations constitute 
waste storage facilities for an interim period, while a GDF constitutes a facility for permanent 
waste disposal. Both types of facilities are intended to ensure safe and secure containment of 
higher activity radioactive waste (HAW). HAW comprises Intermediate Level Radioactive 
Waste (ILW) as well as Spent Nuclear Fuel (SF). The proposed Intermediate Level 
Radioactive Waste Storage Facility (ILWSF) and Spent Fuel Storage Facility (SFSF) comprise 
the respective Work No. 1D installations under the dDCO for the Wylfa Newydd Nuclear 
Generating Station. 

 
2.4.1.4 Both storage and disposal facilities are governed by policies separate from, and other than, 

the policies applying to an on-shore NSIP nuclear generating station in Wales.  
 
 a. The latter is subject to the 2011 National Policy Statements for Energy and for Nuclear 

Power Generation (and, any successor Policy). Namely, EN-18 and EN-69, respectively. 

6 UNECE (1998) Convention on Access to Information, Public Participation in Decision-making and Access to 
Justice in Environmental Matters. Available at: http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf 

7 Annex B recognises expressly that interim storage could be on-site or elsewhere, at any time for any duration. 
That is, EN-6 neither commands nor mandates on-site storage as a matter of course, as appears to be 
presumed by the Applicant. See: DECC (2011) National Policy Statement for Nuclear Power Generation (EN-6). 
Volume II of II – Annexes. Presented to Parliament pursuant to section 5(9) of the Planning Act 2008. URN 
11D/717. Department of Energy and Climate Change. July 2011. Available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47860/1943-nps-nuclear-power-annex-volII.pdf 

8 DECC (2011) Overarching National Policy Statement for Energy (EN-1). Laid before Parliament for approval – 
June 2011. With Impact Assessment. URN 11D/711.  Department of Energy and Climate Change. July 2011. 
Available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47854/1938-
overarching-nps-for-energy-en1.pdf 
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 b. The twin developments in Work No. 1D and GDF development are governed by the 

specific policies set out in the June 2008 White Paper on Managing Radioactive Waste 
Safely (issued jointly by the UK Government and the devolved administrations for Wales 
and Northern Ireland)10, and the May 2015 Welsh Government Policy on the 
Management and Disposal of Higher Activity Radioactive Waste11. 

 
 c. Neither type of waste containment facility is designed to generate electricity. Nor are 

these facilities directly involved in the generation of electricity. Both are functionally 
designed to ensure safe and secure containment of higher activity radioactive waste. 
The facilities in Work No. 1D are designed to provide storage for as long it takes for a 
GDF to become available and able to accept the stored contents. The final objective 
being eventual removal of all stored waste in question for permanent disposal to a 
suitable GDF. 

 
2.4.1.5 As explained in Annex 1 of the Welsh Government’s May 2015 Policy document, 
 
 Annex 1: Radioactive Waste 
 
 2. 1 This policy document sets down the Welsh Government’s adoption of a 

policy for geological disposal as the long term management route for 
higher activity radioactive waste (HAW). This annex gives information 
about the types of waste under consideration and how HAW is currently 
managed. HAW may arise from both nuclear and non-nuclear activities. 
This information was also included in Annex 1 to the consultation issued 
by the Welsh Government between 24 October 2014 and 22 January 
2015. It is repeated here to ensure that this information is available to be 
read in the context of the Welsh Government policy for geological 
disposal. 

 
 Current management of radioactive wastes and spent fuel 
 Interim storage 
 
 2. 21 In 2006 the independent Committee on Radioactive Waste Management 

(CoRWM) recommended geological disposal as the best available 
approach for the long-term management of the UK’s HAW (paragraph 
3.3). CoRWM also recommended a continued commitment to safe and 
secure interim storage. 

 
 2. 22 Interim waste storage is an essential component of HAW management. It 

is not itself a disposal solution, but it provides a safe and secure 
environment for waste packages that are awaiting final disposal. 

 
 2. 23 Interim stores for packaged HAW are robust, engineered facilities. They 

provide safe and secure protection for waste packages, preventing 
hazardous releases to the outside environment via a number of 
engineered barriers and environmental controls. Interim stores are 
resistant to foreseeable incidents such as earthquakes and severe 
weather, and they perform a security role by being a barrier to intrusion. 

9 DECC (2011) National Policy Statement for Nuclear Power Generation (EN-6). Volume II of II – Annexes. 
Presented to Parliament pursuant to section 5(9) of the Planning Act 2008. URN 11D/717. Department of 
Energy and Climate Change. July 2011. Available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47860/1943-nps-nuclear-power-
annex-volII.pdf 

10 Defra, BERR and the devolved administrations for Wales and Northern Ireland (2008) Managing radioactive 
waste safely: a framework for implementing geological disposal. June 2008. White Paper Cm 7386. Available at: 
https://webarchive.nationalarchives.gov.uk/20080726164619/http://www.defra.gov.uk/environment/radioactivity/
mrws/pdf/white-paper-final.pdf 

11 WG (2015) Welsh Government Policy on the Management and Disposal of Higher Activity Radioactive Waste. 
WG23160. 18th May 2015. Available at: http://gov.wales/docs/desh/policy/150519-policy-on-the-management-
and-disposal-of-higher-activity-radioactive-waste-en.pdf 
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 2. 24 Existing interim stores are safe and secure because they are actively 

managed and maintained. The ILW store at Trawsfynydd nuclear power 
station is a good example of a modern, effective interim store. New 
stores currently being built typically have a design life of one hundred 
years, however, if surface storage is required much beyond one hundred 
years, then eventually the stores will need to be rebuilt and the wastes 
within them repackaged. 

 
 2. 25 It is this requirement for human monitoring, maintenance, rebuilding and 

repackaging which means that, given the very long timescales that HAW 
needs to be isolated from people and the environment, interim storage is 
not a permanent disposal solution. 

 
2.4.1.6 The equivalent radioactive waste storage installations authorised under the DCO for Hinkley C 

were not decided under the PA2008 as applying in devolved Wales. Consents for waste 
storage facilities in Wales are determined under the devolved TCPA1990. 

 
2.4.1.7 The sole existing interim storage facility for intermediate level radioactive waste in Wales is 

located on the site of the now defunct Magnox Nuclear Power Station at Trawsfynydd (in 
Gwynedd). This was consented as a TCPA1990 development, under a joint decision of Welsh 
Ministers and the Secretary of State (reflecting its public sector ownership at the time)12. Any 
GDF in Wales would be consented under the TCPA1990 or other devolved planning regime13. 

 
2.4.1.8 As applying in Wales, sections 14 and 15 of the PA2008 do not list the installations 

constituting Work No. 1D as NSIP developments. To the extent Work No. 1D properly 
constitutes non-NSIP stand alone development proposals in their own right, it would be 
inappropriate to include these installations in the proposed Grant of DCO for Wylfa Newydd. 
Work No. 1D warrants deletion from the dDCO. 

 
 
2.4.2 REP1-005 and REP1-006: Other potential DCO transgression on devolved jurisdiction? 
 
2.4.2.1 Under the devolution settlement, is the Applicant entitled to use the PA2008 as a convenient 

instrument (outside due constitutional processes) for ad hoc removal of devolved jurisdiction 
on any number of proposed development elements under a Grant of DCO? 

 
2.4.2.2 The Applicant apparently seeks to sweep away extensive devolved jurisdiction under the 

simple fiat of a DCO, relying seemingly on section 120 of the PA2008 as sufficient instrument 
for systematic disapplication. A constitutional question arises. Had this been the intention 
under the devolution settlement? Section 120 appears silent in relation to devolved legislation. 
Does the silence imply section 120 exercises free rein over devolved legislation? In the 

12 According to the consents decision, the new on-site store was required until such time a national facility for the 
long term management of Intermediate Level Waste or other alternative means of off-site storage or disposal 
became available. See: 

 WAG/DTI (2003) Decision under the Town and Country Planning Act 1990 (Sections 77 & 266) on an 
Application by Magnox Electric PLC  for the construction of a new Intermediate Level Waste Store to replace 
existing stores on site, and reduction in height of former reactor buildings and their re-roofing and re-cladding at 
Trawsfynydd Nuclear Power Station, Trawsfynydd. Joint decision by Carwyn Jones AM, Chair, Planning 
Decision Committee 2003/1 and Nigel Peace, Authorised by the Secretary of State for Trade and Industry to 
sign in that behalf. 31 July 2003. National Assembly for Wales Reference A-PP049-07-016. Available at 
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-
committees-second-pdc-home/bus-committees-second-pdc-
agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-
1%20Decision%20Letter%20Trawsfynydd 

13 WG (2015) Welsh Government Policy on the Management and Disposal of Higher Activity Radioactive Waste. 
WG23160. 18th May 2015. Available at: http://gov.wales/docs/desh/policy/150519-policy-on-the-management-
and-disposal-of-higher-activity-radioactive-waste-en.pdf. See the following: 

 Planning 
 1.33 The development planning process for radioactive waste disposal is a devolved matter. Should a 

community in Wales enter discussion with the Welsh Government any planning decisions for a 
GDF in Wales resulting from those discussions would be taken through the planning system in 
Wales. … 
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instance where the PA2008 remit was expressly limited under devolved legislation, 
deliberative Parliamentary processes have been necessary in order to vary that restriction. For 
example, amendment of sub-section 115(4) of the PA2008, by section 43 of the Wales Act 
2017, in respect of associated developments accompanying an NSIP electricity generation 
station or NSIP electricity transmission lines in Wales. 

 
2.4.2.3 The notion that section 120 of the PA2008 permits a DCO to disapply entire swathes of 

devolved jurisdiction could arguably be said to have the effect of undermining constitutional 
parliamentary processes. Could section 120 be deployed in Wales as freely as desired by the 
Applicant? In the absence of express legislative complementarity, can the devolution 
settlement be varied merely by deploying section 120 of the PA2008 as an instrument for 
disapplication of devolved authority, function or responsibility? 

 
2.4.2.4 Could all measures secured for the Hinkley C DCO in England necessarily be mirrored 

legitimately in the proposed Wylfa Newydd DCO? Has the PA2008 as applying in Wales been 
turned into a vehicle for modifying or excluding devolved statutory provision? If that is the 
case, the Secretary of State would be able on bespoke basis to extinguish whatever devolved 
function or power was deemed convenient under the PA2008, bypassing the authority and 
scrutiny of the Welsh National Assembly and the UK Parliament.   

 
2.4.2.5 In the interest of avoiding confusion, and facilitating proper appraisal of the dDCO by 

Interested Parties, the ExA are respectfully requested to require the Applicant to: 
 
 a. provide a separate comprehensive list of all disapplications of, and derogations from, 

devolved consents included in the Wylfa Newydd dDCO, and in all other DCO and ExA 
documents submitted by the Applicant; 

 
 b. identify in each instance  the precise statutory provision under the PA2008 as applying in 

Wales, expressly or explicitly permitting the Applicant’s proposed disapplication; and, 
 
 c. identify in each instance the precise corresponding statutory provision in Welsh 

legislation, or the devolution settlement, expressly or explicitly permitting disapplication 
or derogation. 

 
 
J Chanay 
04.12.2018 
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